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HR Policy Review
Report summary:

To seek Personnel Committee approval to a revised Performance Improvement Policy, following a
recent review.

Is the proposed decision in accordance with:

Budget Yes X No [

Policy Framework Yes X No [

Recommendation:

e To approve the revised Performance Improvement Policy.
Reason for recommendation:

To ensure that the Council’'s HR policies are up to date and fit for purpose.

Officer: Jo Fellows, Corporate Lead — Human Resources. jfellows@eastdevon.gov.uk

Portfolio(s) (check which apply):

[1 Climate Action and Emergency Response
[1 Coast, Country and Environment

Council and Corporate Co-ordination

] Communications and Democracy

] Economy

O Finance and Assets

O Strategic Planning

O Sustainable Homes and Communities

O Culture, Leisure, Sport and Tourism

Equalities impact Medium Impact

The equalities impact assessment is appended to the report.
Climate change Low Impact

Risk: Low Risk; The policy provides clarity and consistency inthe Council's approach and the
review ensures that it remains within legal and good practice requirements. HR continue to
monitor application of the policy to ensure equality is maintained.

Links to background information Click here to enter links to background information;
appendices online; and previous reports. These must link to an electronic document. Do not
include any confidential or exempt information.


mailto:jfellows@eastdevon.gov.uk

Link to Council Plan

Priorities (check which apply)

[ Better homes and communities for all
L] A greener East Devon
O A resilient economy

Reportin full

1.

Personnel Committee’s remit includes approving the devising and development of overall
employment policies and as such Committee are asked to approve the policy as described
below.

Performance Improvement Policy

The current policy has not been reviewed for some time and we are proposing changes, as
shown at Appendix 1, to provide greater clarity between the informal and formal stages of the
procedure and clarify alignment with the Performance Excellence Framework. We have also
taken the opportunity to reflect some of the suggestions made by a lawyer when recently
reviewing the Grievance Policy, for example regarding the wording of the sections on
companions at meetings and record keeping. We have removed the specific section regarding
probationary periods as we feel that this needs a separate policy, to provide greater clarity for
managers and employees, and we are in the process of finalising this policy which will be
subject to consultation later this year. Finally, we are suggesting a rename of the policy, from
‘dealing with unsatisfactory performance’ to ‘performance improvement’, which emphasises
that this is the focus, wherever possible.

UNISON are aware of these policy proposals and have been asked to provide feedback, which
will be shared with the Committee at the meeting.

Financial implications:

No financial implications have been identified.

Legal implications:

It is important that our HR policies are reviewed on a regular basisto ensure that they comply with
employment legislation and good practice.


https://eastdevon.gov.uk/councilplan/

Appendix 1

Dealingwith-Unsatisfactory Performance Improvement Policy

The Councrl expects the hlghest
standards of performance in order to ensure the delivery of high quality services. We
have developed a culture which is aimed at engaging, motivating, training and supporting
employees so that they can reach their full potential. We have a Performance
Excellence Framework (PER) which ensures clear objectives are set and that clear
competency standards are communicated. This framework seeks to ensure that regular
performance management takes place through one to ones and an annual performance
excellence review. We aim to ensure that performance management is an integral part
of our culture and that individuals regularly receive honest and constructive feedback,
praise, support and opportunities to develop and reach their full potential. However,
where eenreerhs-ariseregarding-your performance falls below or fails to meet acceptable
standards despite pro-active action wilHbe-taken through our Performance Excellence
Framework, thls pollcy will be mvoked and could uItlmater Iead to Perfermanee

have—been—e;dqaus{ed—mat—mere—fenmmenen—meladmg—the possrblllty of dlsmlssal |f
there |s msuﬁlcrent or sustalned performance |mprovement ds-taken. EastbDevon-District

2 This policy should be used when performance has been identified as falling below or
failing to meet an acceptable level despite informal measures and/or where there are
more serious concerns about an employee’s performance. Its purpose is to provide a
framework for resolving poor performance in a fair and supportive manner, to secure
performance improvement. Where poor performance is believed to be the result of
deliberate negligence, or where serious errors have been made to the detriment of the
organisation, the Council may decide to use the disciplinary procedure instead.

3 Any steps under this procedure should be taken promptly unless there is good reason for
delay. The time limits in this procedure may be extended where it is reasonable to do so.



This policy does not form part of any contract of employment or other contract to provide

services, and we may amend it at any time.

If you have difficulty at any stage of this procedure due to a disability and/or require any

reasonable adjustments, you should inform HR.

Wheninvolved in any of the steps in this procedure, you should treat the matter as

confidential and not discuss it with other colleagues, unless they are acting as your
companion.

Scope

7.1 This policy applies to all Council employees with the following exceptions:

Employees who are in their probationary period and yet to be confirmed in
employment will be subjectto the Council’'s probatlonary perlod arrangements
Formal action in respect of the Chief Executive

Finanee-Officer-and Directors (Statutory Officers and Chief Officers) will be
taken as outlined in the Constitution and within the Council’s Disciplinary
procedure for Chief/Statutory Officers which reflects the model procedures and
associated guidance of the Joint Negotiating Committee for Local Authority
Chief Executives and Chief Officers.

8 Levelsof ResponS|b|I|ty

mvelved—m—a—deelsmn—te-dﬁmlss—The foIIowmg fra ework applles in cases
where formal action is necessary:

Level of employee Level of actioning Level of appeal’s officer
officer

All employees below Line manager or a Assistant

Assistant Director level more senior manager Director/Director or senior

manager above level of
actioning manager
Assistant Director Director Chief Executive

9 Informal Action

)

If your manager has a concern abeutyourperormance that you are not

performing to the required standard it is in both of your interests for the
concern(s) to be addressed at an early stage. The aim is to resolve the
concern(s) before patterns of working become entrenched and therefore
harder to change and/or start to affect other members of the team /
colleagues. Managers are strongly encouraged to address any issues of
poor performance early with the aim of resolving them W|thout recourse to




9.1 Most performance concerns should be addressed informally through
objective setting and one to one meetings, as part of the Council’s
Performance Excellence Framework. When discussing concerns informally
with you, your manager will clearly explain:

e The nature of the concerns.

The expected standards of performance.

Any necessary actions you are required to take to aid improvement.

Any timescales for improvement and review dates.

The potential consequences of not achieving the required improvements in

performance.

9.2 At an informal meeting your manager should:

e Communicate the performance concern(s) clearly using observations and
examples to explain the “gap” between existing levels of performance and the
required standard(s) and/or refer to your job description to help explain where
performance is falling short.

Explore with you any change in performance standards.

Consider your views and/or any mitigating circumstances that may be affecting
your performance (including, for example, ill health, disability or other personal
circumstances). (Where an employee has identified that their performance
may have been affected by ill health or disability, additional support may be
available, and managers should contact their Human Resources Business
Partner for advice.)

e Consider, where appropriate, providing you with access to reasonable support,
training and/or mentoring/coaching to assist you in meeting the required
standards.

e Confirm the timescales for improvement and review dates.

9.3 Following the informal meeting, your manager will set out an informal
performance improvement plan which will clearly outline the points above
and what steps will be taken, including provision of support to achieve the
improvement required (see Appendix 1 for a performance improvement plan
template).



9.4 Your progress against the performance improvement plan will be monitored
and recorded through regular one to ones and in accordance with the
method and timescales agreed and outlined in the plan.

9.5 If your performance improves, your manager will acknowledge this both
verbally and in writing through the one-to-one process and continue
managing the situation informally, until the required standard has been
achieved and is being sustained.

9.6 If your performance does not improve despite informal measures, and/or
where there are more serious concerns about performance, managers
should seek advice from their HR Business Partner before initiating the
formal procedure.

10 Considering Taking Formal Action

10.1 Consideration of the position before any formal action is taken is key to
ensuring that appropriate outcomes are established. It may transpire that
formal action is not appropriate under the circumstances and therefore,
managers should discuss the situation with their HR Business Partner.
Consideration should be given to factors such as whether the employee’s
performance has been affected by ill health, disability, other personal
circumstances or issues related to work. Factors such as whether this is the
first ime a performance issue has arisen, and the seriousness of the
concern will also be taken into account.

10.2 If this is not the first time that a concern has been raised or if it is serious
enough to go through formal action, the manager should review progress
made during ‘early action’, reflecting on the concerns raised, the standards
of performance expected and any support or training that may have been put
in place. During this review, the manager may decide that they need more
information about the employee’s standard of work and may, with assistance
from HR, consider how it would be appropriate to seek that information and
who should obtain it.

10.3 If the concerns relate to the employee’s attitude or conduct whilst carrying
out their work, it may be more appropriate to consider invoking the
disciplinary process.

10.4 Where formal action is considered appropriate, the formal meeting will
normally be conducted by a manager not previously involved in the process,
informed by HR advice.




11 Formal Action

11.1In circumstances where the informal process has not led to a satisfactory or
sustained improvement in performance and/or where there are more serious
concerns about performance, a formal process will be instigated.

11.2 In advance of commencing the formal process, the manager will be required
to provide the following information to HR:

e Clarification of the performance issues and circumstances surrounding them.

e Appropriate supporting documentation such as one to one records and
performance improvement plans to demonstrate the steps that have already
been taken to try and address the performance issues and what (if any)
progress that has been made.

e Detalils of any training and support provided to assist the employee to meet the
required standards.

11.3 I it is agreed that the formal procedure should be invoked, you will be
informed in writing and given at least 5 days’ notice that a formal hearing is
being convened and the reason(s) for this and you will be provided with any



supporting evidence that will be referred to during the formal performance
management meeting.

11.4 You will have the right to be accompanied to the formal meeting by a work
colleague or trade union representative.

11.5 At the formal meeting, you will be given an opportunity to ask questions,
comment on the issues and to put forward any explanation(s) you may have
for the matters identified as amounting to poor performance.

11.6 Following careful consideration, the manager chairing the meeting may
choose to take one of the following courses of action following the formal
performance meeting:

No Further Action

Further Informal
Management

First Formal
Written Warning

I.
potice

Final Formal
Written Warning

I.
netice

If there has been sufficient or sustained improvement this should
be acknowledged, and you will be made aware that no further
action will be taken in relation to this procedure.

If there has been some improvement and it is likely that further,
more sustained improvement can be expected soon (usually
within the next 4 weeks) the matter should be referred to your line
manager who will undertake further informal reviews with you.
You will also be warned that if there is not a sufficient
improvement following this review it may be necessary to refer the
matter back to the manager who conducted the formal hearing
who may then decide to take further formal action, which
ultimately could include the possibility of dismissal.

If there has been insufficient or sustained improvement the
manager may decide to issue you with a first formal written
warning waprevementnetice. This will set out the shortcomings in
performance, the improvement that is required, the timescales for
achieving the improvement; who will undertake the monitoring; the
date for formal review and what support or training will be put in
place to assist you to reach the standard required. This will also
outline that an insufficient improvement in performance could lead
to further formal action, which ultimately could include the
possibility of dismissal.

A First Formal Written W arning imprevement-netice will remain on
file for a period of up to 12 months six-menths-and if the
improvements are not significant or sustained, this could lead to
further formal action.

If there has not been sufficient or sustained improvement, or the
matter is considered serious enough, the manager can decide to
issue you with a final written warning-improvementhnotice. This
will set out the shortcomings in performance, the improvement
that is required, the timescales for achieving the improvement;
who will undertake the monitoring; the date for formal review and
what support or training will be put in place to assist you to reach
the standard required. This will also outline that insufficient
improvement performance could lead to further formal action
including the possibility of dismissal.

A Final Formal Written Warning impreverment-netice will remain
on file for a period of up to 12 months and if the improvements are



not significant or sustained, this could lead to further formal

action.
Dismissal with If there has been insufficient or sustained improvement, the
notice manager can decide to dismiss you with notice on the grounds of

incapability. In these circumstances, the Council will look for
potentially suitable alternative employment during the notice
period and may consider a period of garden leave, where
appropriate.
11.7 The manager will consider any previous sanctions and any special
circumstances when deciding on the appropriate course of action. You will
be advised of the deC|S|on in ertlng W|th|n 5 Worklng days

12 The Appeals Procedure
12.1 Where you feel that the formal action taken is unfair or unjust, you may

appeal agalnst the decision. ¥eu—ha—ve—an—autematt&nght—ef—appeamgamst
aeeempamed—at—any—appeal—meetmgr You must exercise your rlght of appeal

in writing within 5 working days of the date of receipt of the letter confirming
the formal action. The grounds of appeal should be specific, stating why the
decisionis regarded as incorrect or unfair.

12.2 The letter of appeal should be sent to the manager who conducted the
formal performance meeting. The person hearing the appeal will be as set
out in ‘Levels of Responsibility above.

12.3In preparation for and at least 5 working days before the appeal hearing, the
person hearing the appeal beth—the—eﬁteer—mme—eendueteel—the—fetmal

er—p&nel—hea—nng—the—appeatwnl be provided W|th the foIIowmg

e A copy of the notes of the formal performance management meeting.
e Your Ietter of appeal statlng the grounds on which you are appeallng a

o Any relevant supportlng documentation or documentary ewdence either party
wishes to be considered. Ary-witness-statements-that they-wish-te-submit:
12.4 You will have the right to be accompanied to the appeal hearing by a work
colleague or trade union representative.
12.5In the first instance, the appeal is concerned with whether the decision
reached was reasonable based on the evidence and information available at
the time of the meeting. As a rule, it is inappropriate for new evidence to be



introduced by either party at this time if it was available at the time of the
original meeting. However, in exceptional circumstances, it may be that new
evidence has emerged and the person hearing the appeal must decide
whether to allow that evidence to be introduced. The principle of a fair
hearing will be observed. If it is introduced, the other party must have the
opportunity to comment on it even if this means that the appeal must be

adjourned.
12.6 At the end of the appeal process, the manager hearing the appeal may
conclude:
e That the appeal has been successful and that the action taken should be
reversed
e That the appeal has been unsuccessful and that the action taken should be
upheld

e That the appeal has been unsuccessful but that the action taken is too harsh
and should be substituted by more lenient action, or
e That so much new evidence has come forward that the case should be reheard
by a different officer.
12.7 The outcome of the appeal process will be confirmed to you in writing within
5 working days of the appeal hearing.
12.8 This is the end of the procedure and there is no further internal appeal.

Fhoroisenlyronovieht of cnpoalinromally

13 Companion

13.1 You may bring a companion, which should be a colleague or trade union
representative, to the formal performance and appeal meetings.

13.2 You and your companion should make every effort to attend the meeting. If
you or your companion cannot attend at the date or time specified for the
meeting, you should inform the officer chairing the meeting immediately, and
we will try, within reason, to reschedule the meeting.

13.3If the meeting does not take place for a second time because you or your
companion cannot attend, it's at the discretion of the officer chairing the
meeitng as to whether to reschedule the meeting.

14 Records
14.1 Meeting minutes will be kept of the meetings that take place under this
procedure. These records will be confidential and retained in accordance
with the Data Protection and Document Retention Policy.
14.2 Except for the minutes taken of any meetings with you, copies of any other
meeting minutes may be provided to you, as appropriate. In some



circumstances it may not be appropriate to provide meeting minutes to you,
for example to protect a witness. You will be given an opportunity to

comment on the accuracy and propose amendments to minutes taken at
meetings with you and if the proposed amendment is agreed this will be

reflected in the mlnutes Netes—wm—lee—taken—elf—meemqqs—wheﬁe—apppepna{e

14.3 Meetings that take place under this procedure should not be recorded. Any
recording of meetings will be treated as misconduct which may result in
disciplinary action under the Disciplinary Procedure. You will be reminded of

this at the start of meetings, and you may be asked to turn off you mobile
phones.

Policy administration

Who authorised the policy/strategy and date of authorisation - This policy
was agreed with ELT on xxxx and UNISON on xxx and confirmed with Personnel
Committee on xxx.

Policy date for review and responsible officer - Corporate Lead — Human
Resources, 20xx.



Equality Impact Assessment

Before completing this EIA please ensure you have read the EIA guidance notes and other resources, available on the
intranet

Version 1.0 Date Completed February 2024

Description of what is being impact assessed

Performance Improvement Policy revisions

Evidence

What data/information have you used to assess how this policy/service might impact on protected groups?

Anecdotal knowledge and experience of recent performance cases, including feedback from HR colleagues who have been involved in cases
and legal advice.

Analysis of recent cases against their individual employment records does not indicate that individuals with protected characteristics were the
subject of performance cases more than those who do not have protected characteristics.

Who have you consulted with to assess possible impact on protected groups and what have they told you? If you have not
consulted other people, please explain why?

Feedback from employees as part of recent performance cases has been considered and legal advice sought, which has informed this policy
review.

UNISON'’s views are to be sought in March 2024 and will be reflected in this impact assessment.

Equality Impact Assessment Form
December 2023



http://eddcintranet/equalities/

Analysis of impact on protected groups

The Public Sector Equality Duty requires us to eliminate discrimination, advance equality of opportunity and foster good relations with protected
groups. The Council also has a legal duty to have due regard to armed forces personnel when carrying out healthcare, housing and education
functions. Consider how this policy/service will achieve these aims. In the table below, using the evidence outlined above and your own
understanding, detail what considerations and potential impacts against each of the three aims of the Public Sector Equality Duty. Based on
this information, assess the likely outcome, before you have implemented any mitigation.

Positive
outcome

Negative

Protected group Summary of impact outcome

Age Policy supports application of a consistent approach to handling performance
issues which does not discriminate on the grounds of any protected
characteristic. HR is closely involved with all performance cases to ensure
compliance and to mitigate any discrimination risks. The policy, alongside the
grievance policy, provides employees with a mechanism to raise concerns

Disability should they feel that they are being discriminated against.

As part of the process reasonable adjustments on account of disability are
considered and this has been explicitly set out in paragraph 5 of the revised
Policy.

Gender reassignment

Marriage and civil
partnership

Equality Impact Assessment Form
December 2023




Protected group

!

Pregnancy and
maternity

Race and ethnicity

Religion or belief

Sex

Sexual orientation

Summary of impact

Policy supports application of a consistent approach to handling
performance issues which does not discriminate on the grounds of any
protected characteristic. HR is closely involved with all performance cases
to ensure compliance and to mitigate any discrimination risks. The policy,
alongside the grievance policy, provides employees with a mechanism to
raise concerns should they feel that they are being discriminated against.

Armed Forces
(including serving
personnel, families
and veterans)

Other, e.g. carers, care
leavers, low income,
rurality/isolation, etc.

The policy also provides consistency to ensure that people from
different backgrounds are treated fairly.

Equality Impact Assessment Form

December2023

Negative
outcome

O

Positive
outcome




Negative outcomes action plan

Where you have ascertained that there will potentially be negative outcomes, you are required to mitigate the impact of these.
Please detail below the actions that you intend to take.

Action taken/to be taken

Date

Person
responsible

How will it be
monitored?

Action complete

O

If negative impacts remain, please provide an explanation below.

Completed by:

Jo Fellows — Corporate Lead Human Resources

Date:

23/02/2024

Approved by:

Date:

To be reviewed by:

Jo Fellows — Corporate Lead Human Resources, in liaison with EDI Advisor

Review date:

2027 (same time as policy next reviewed)

Equality Impact Assessment Form
December 2023




